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Zmeény v pravni upraveé regulace reklamy

Dne 26. ledna 2006 nabyla Gcinnosti novela zakona ¢. 40/1995
Sb., o regulaci reklamy, provedena zakonem ¢&. 25/2006 Sb.
Timto zakonem dochazi k transpozici nékterych evropskych
smérnic v oblasti reklamy na humanni |écivé pripravky (smérni-
ce ¢. 2001/83/ES a smérnice ¢. 2004/27/ES), tabakové vyrobky
(smérnice ¢. 2003/33/ES), a dale reklamy na potraviny (smérnice
¢. 2000/13/ES). Zakon dale nové upravuje pravidla reklamy na
tzv. zvlastni nabidky.

Podle ust. § 2b zakona o regulaci reklamy upravujiciho tzv. zvlastni
nabidku se zakazuje reklama uvadgjici zvlastni nabidku zbozi v pri-
padech, kdy prodavajicimu jako zpracovateli nebo
zadavateli reklamy je znamo, nebo mUze predpo-
kladat, Ze neni nebo nebude schopen zajistit nabi-
zené zbozi v mnozstvi, které odpovida ocekavané
poptavce, a to s ohledem na rozsah nebo zplsob
Sifeni reklamy, povahu zbozi nebo nabizenou cenu,
anebo pokud v reklamé neuvede, jaké mnozstvi
bude v ramci zvlastni nabidky v jednotlivych pro-
vozovnach nabizeno k prodeji. V reklamé uvadgjici
zvlastni nabidku musi byt jednoznacné uvedeno
datum, ke kterému nabidka kondi. Jestlize zvlastni
nabidka v den uverejnéni reklamy nezacala platit,
musi byt v reklamé také uvedeno datum zacatku obdobi, béhem
néhoz zvlastni cena nebo jiné podminky budou platit. Tato zména
krom jiného vychazi ze smérnice ¢&. 2005/29/ES ze dne | I. kvétna
2005 o nekalych obchodnich praktikach viéi spotrebiteldm, a ma
zabranit tzv. vabivé reklamé. Formulace ust. § 2b zdkona o regulaci
reklamy je formulovano nejasné v tom, Ze se expressis verbis vzta-
huje pouze na reklamu uvadéjici tzv. zvlastni nabidku a a contrario
je tedy z'ejmé, Ze se tato regulace nebude vztahovat na jiné nez tzv.
zvlastni nabidky.

V oblasti reklamy na lécivé pripravky prinasi novelizace krom
jiného uvolnéni reklamy na humanni lécivé pripravky, u kterych
nebyla v ramci registracniho rizeni posuzovana Gdinnost (tj. ze-
jména homeopatika). Dalsi zménou je moznost v ramci reklamy
na humanni 1écivé pripravky odkazovat na skutecnost, ze pripra-
vek je registrovan. Nové je také castecné upravovan tzv. sam-
pling 1é¢ivych pripravki. Vzorky humannich lécivych pripravki
mohou byt poskytnuty pouze vyjimecné osobam opravnénym je
predepisovat, a to v omezeném poctu nejvyse pro jeden kalen-
darni rok. Kazdy vzorek musi odpovidat nejmensimu baleni hu-
manni lécivého pripravku uvedenému na trh a musi byt oznacen
napisem ,,neprodejny vzorek“ nebo ,bezplatny vzorek“. U tzv.
zdravotnickych prostredku se rusi regulace reklamy a reklama na
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Changes to Czech Advertising Laws

The new Act No 25/2006 Coll., which amends Act No 40/1995 Coll.
on Advertising, became effective on 26" January 2006 . The new
legislation implements several EU directives on advertising, mainly in the
area of medicinal products (Directives 2001/83/EC and 2004/27/EC),
tobacco products (Directive2003/33/EC), and foodstuff advertisements
(Directive No 2000/12/EC). The Act also contains completely new
regulations of advertising for so-called special offers.

Under Section 2b of the amended Advertising Act, special offers
must not be advertised if: (a) the seller (i.e. the advertiser or person
commissioning the advertisement) knows/should know, or can
anticipate, that it may or will be unable to provide
the advertised goods in quantities matching the
expected demand, particularly considering the
extent and type of the advertising, the nature of
the goods, or the price offered (advertised); or (b)
the advertisement does not specify the quantity
of goods to be provided in stores by the seller
during the period of the special offer. Special offer
advertising must state the end date of the offer
concerned; in cases where such offers have not yet
started, their advertisements must also indicate the
commencement date of the offer, or the date from
which any other special conditions will apply. This change reflects
sources including Directive 2005/29/ES of | 1®" May 2005 on unfair
business-to-consumer commercial conduct, and it is intended to
prevent the practice known as bait advertising. In fact, the wording
of Section 2b of the new Advertising Act is problematic since it only
expressly regulates special offers, and it will therefore conversely be
seen as inapplicable to other types of offers.

In the area of medicinal products, the new legislation relaxes the
regulation of advertising for products whose effectiveness has not
been reviewed (for example for homeopathic preparations). Under
the new Act, medicinal product advertising may also indicate that a
product has been registered. Other changes include the setting out
of rules on the sampling of medicinal preparations. These samples
may only be distributed to persons who are authorised to prescribe
the preparations; the total distribution to each person must be limited
to the quantities required for no more than one calendar year. Each
sample must correspond with the smallest packaging of the medicinal
preparation available on the market, and it must be marked “sample
—not for sale” or “sample — free of charge”. The new legislation annuls
former regulations on medical device advertising. As a result, these
advertisements will now only be regulated by general rules, principally
in the area of unfair competition law.



zdravotnické prostiedky se bude nadale ridit obecnymi prredpisy,
zejména prava proti nekalé soutézi.

V oblasti reklamy na potraviny je specifikovan zakaz uvadéni
spotrebiteld v omyl prisuzovanim potraviné vlastnosti prevence,
osetrrovani, lé¢by nebo vyléceni lidskych onemocnéni nebo tako-
vé vlastnosti naznacovat. U mineralni vody nesmi tato omezeni
branit uvadéni Gdaji o tom, Ze mineralni voda podporuje nebo
usnadnuje urcité zivotni funkce lidského organismu. Reklama na
potraviny dale nesmi uvadét v omyl doporucovanim potraviny
s odvolanim na nekonkrétni klinické studie. Reklama na tzv. do-
plnky stravy musi obsahovat zr'etelny a v pripadé tisténé reklamy
dobre (citelny text ,,dopInék stravy“. Lze predpokladat, ze tato
Uprava povede k jasnéj$imu vymezeni léCivych pripravkd a pou-
hych doplriki stravy, které jsou v reklamé prezentovany spotre-
biteli jako pFipravky s [éCivymi resp. preventivnimi Gcinky.

V oblasti procesni zakon stanovi, Ze podani spravni Zaloby proti
rozhodnuti dozorového organu o ulozeni pokuty ma ze zakona
odkladny Gcinek.

Podle prechodnych ustanoveni pak plati, ze reklama vytvorena
nebo Sifena na zakladé smluv uzavirenych prede dnem ucinnosti
nového zakona se bude po dobu trech let od nabyti Ucinnosti
posuzovat podle dosavadni pravni Upravy.

Uzivani ochranné znamky v ramci
maloobchodu (Spolkovy soudni dvir 1 ZB 10/03)

Spolkovy soudni dvir ve véci NORMA ../.. NORA potvrdil
svou dosavadni judikaturu o uzivani ochranné znamky pro
udrzeni zapisu. Soud zdUraznil, Ze hlavni funkce ochranné
znamky spodiva v tom, ze identifikuje zbozi nebo sluz-
by urcitého podniku (funkce oznaéeni plivodu) a odlisuje
je od zbozi nebo sluzeb jiného podniku (rozliSovaci funk-
ce). Pri zohlednéni tohoto méritka neni pouziti ochranné
znamky NORMA pro veskery sortiment zbozi samotnym
umisténim na vykladech, v obchodnich prostorech, na
nakupnich taskach, nalepkach na regalech a cenovych
etiketach jakoz i v reklamé zpUsobilé vytvoFit postacujici
vztah k jednotlivym vyrobkim. Protoze obchodni Fetézec
prodava jak znacky jinych vyrobcl tak i své vlastni znacky,
mUze byt toto oznaceni v obchodnim styku chapano pou-
ze jako odkaz na tento podnik. Takové oznaceni podniku
poukazuje nanejvy$ neprimo na zdroj nakupu, ale v zad-
ném pripadé nepredstavuje rozliSujici prvek. Ani pridani
symbolu ® v jednotlivych pfipadech podle ndzoru soudu
neodlvodnuje jiny pravni zavér. Bez konkrétniho vztahu
ke zbozi se takova informace o pivodu vztahuje nanejvys
na nabizené sluzby obchodniho retézce, avsak ne na pu-
vod zbozi. Soud ale v rozhodnuti dovodil, Ze primé spo-
jeni ochranné znamky se zbozim neni nutné. Pro splnéni
funkce oznaceni plvodu a funkce rozliSovaci postaduje
kazdé obvyklé a hospodarsky smysluplné uzivani ochranné
znamky pro zbozi, pro které byla zapsana. Otazku, jaké
pozadavky jsou kladeny na takové uzivani v konkrétnim
pripadé ponechal soud otevienou.

In terms of foodstuff advertising, the new legislation prohibits any
advertising which misleads consumers by attributing the capacity to
prevent, treatment, or curing human diseases to the foodstuff, or
suggesting/implying that it has such characteristics. In the case of mineral
water, this prohibition will not prevent advertisers from indicating
that a mineral water supports or facilitates certain bodily functions.
In addition, foodstuff advertisements may not mislead consumers by
recommending the foodstuff by reference to unclear (non-concrete)
clinical studies (clinical trials). Advertising of nutritional supplements
must clearly state the wording “nutritional supplement”, and in case of
printed advertisements, this text must be easily readable. This regulation
is expected to clarify the distinction between medicinal preparations and
mere nutritional supplements, which are often presented to consumers
as preparations with curative or preventative effects.

From a procedural point of view, legal actions against decision
of supervising authorities will ex lege suspend the effects of the
attacked administrative decision.

Under transitional provisions of the new Act, the former legal
regulation will apply for the next three years to advertisements that
were created or distributed on the basis of contracts or agreements
concluded before the effective date of the new legislation. The new
advertising regulation became effective on 26 January 2006.

Rechtserhaltende Benutzung einer
Handlermarke (BGH 1zB 10/03)

Der Bundesgerichtshof hat in der Sache NORMA ../.. NORA seine
bisherige Rechtsprechung zur rechtserhaltenden Benutzung einer Marke
besttigt. Das Gericht betonte, dass Hauptfunktion einer Marke darin
bestehe, Waren oder Dientleistungen einem bestimmten Unternehmen
zuzuordnen (Herkunftsfunktion) und sie von anderen Unternehmen zu
unterscheiden (Unterscheidungsfunktion). Unter Beriicksichtigung
dieses Maf3stabes sei die Verwendung der Marke NORMA fiir das
gesamte Warensortiment durch Anbringung an Schaufenstern, in
Geschéftsraumen, auf Einkaufstiiten, Regal- und Preisaufklebern
sowie in der Werbung nicht geeignet, einen hinreichenden Bezug zu
einzelnen Waren herzustellen. Da die Handelskette sowohl Marken
anderer Hersteller als auch Eigenmarken vertreibe, kénne der
Verkehr die Bezeichnung lediglich als Hinweis auf das Unternehmen
verstehen. Ein solches Unternehmenskennzeichen weile allenfalls
mittelbar (iber den Namen der Einkaufsstitte auf die betriebliche
Herkunft hin, stelle aber jedenfalls kein Unterscheidungsmittel dar.
Auch die im Einzelfall erfolgte Hinzufiigung des Symbols ® rechtfertige
keine andere Beurteilung. Ohne einen konkreten Bezug zur Ware,
beziehe sich der Herkunftshinweis allenfalls auf die angebotenen
Dienstleistungen der Handelskette, nicht aber auf die Herkunft der
Ware zur Unterscheidung von Waren anderer Herkunft. Das Gericht
stellte im Rahmen der Entscheidung jedoch ausdriicklich klar, dass eine
unmittelbare Verbindung der Marke mit der Ware nicht notwendig sei.
Der Herkunfts- und Unterscheidungsfunktion konne vielmehr durch
jede Ubliche und wirtschaftlich sinnvolle Verwendung der Marke fiir die
Ware, fiir die sie eingetragen ist, gentigt werden. Welche Anforderungen
an eine solche Verwendung im Einzelfall zu stellen sind, lief3 der Senat
jedoch offen.
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Navrh c¢eského koncesniho zakona

V prosinci 2005 Poslanecka snémovna Parlamentu CR schvalila
navrh tzv. koncesniho zakona, ktery stanovi zakladni pravni
ramec pro tzv. PPP (public private pertnership) neboli prenos
vykonu urcitych verejnopravnich sluzeb na soukromy sektor.
V soucasné dobé je zakon v Senatu a ocekava se, ze bude schva-
len do konce ledna 2006.

Hlavni diivod pro prijeti nového zakona je podpofit rozvoj PPP
projektl a tim umoznit presun nékterych verejnych sluzeb na
soukromé provozovatele. Mélo by tak byt u¢inéno na smluvnim
zakladé, kdy verejny sektor uzavie koncesni smlouvu se sou-
kromym provozovatelem. V soucasnosti ¢eska vlada pripravuje
o PPP projektech jako je véznice s vyrobnim zarizenim, dalnice
spojujici Brno s Vidni, studentské koleje v Brné nebo v Usti nad
Labem. Zvazuji se i dalsi PPP projekty — napr. vybudovani vlako-
vého spojeni mezi centrem Prahy a letistém Ruzyné.

Jelikoz Mgr. Kusak byl jednim z hlavnich spolutvirci zminéného
navrhu zakona, radi bychom vas informovali o zakladnich princi-
pech ceského koncesniho zakona.

CHARAKTER KONCESNICH PROJEKTU

v s

Navrh zakona upravuje zakladni zasady pro pripravu a provadéni
koncesnich projektd.

Koncesni projekty nejsou zakonem definovany, ale jsou obecné
chéapany jako projekty slouzici k uspokojovani potreb verejného
zajmu. Primarni odpovédnost za uspokojeni potieb verejného
zajmu nalezi organiim verejné spravy.

Koncesni smlouva je schvalovana na zakladé vybérového frizeni,
které je podobné rizeni probihajicimu pri zadavani verejnych za-
kazek. V pripadé takzvaného ,vyznamného koncesniho projek-
tu“ probiha sofistikovanéjsi priprava projektt a i slozitéjsi proces
schvalovani pred uzavirenim koncesni smlouvy.

STRANY SMLOUVY

Zadavatelem koncesniho projektu muze byt jeden z nasleduji-
cich subjektl: (i) stat, (ii) uzemni samospravni celek, a/nebo (jii)
subjekty kontrolované jednim z vySe uvedenych subjektd. Také
miize dojit ke spojeni nékolika zadavatell za icelem vybéru kon-
cesionare pro urcity koncesni projekt.

Zakon v zasadé neuklada zadné omezeni nebo zvlastni pozadav-

ky pokud se tyce koncesionard. Co se tyce kvalifikacnich kritérii,
ty stanovi zadavatel individualné pro kazdé koncesni rizeni.

Navrh zakona se vyslovné nezminuje o moznosti soukromé inici-
ativy a ani o moznosti pouziti spolecnosti specialné vytvorené pro
Ucely PPP projektu (tzv. ,special purpose vehicle®). V praxi to
miize zplsobit potize, zejména by mohly vzniknout pochybnosti,
jestli jsou tyto instituty v souladu s ceskym PPP pravem.

Draft Czech PPP Law

In December 2005 the Lower Chamber of the Czech Parliament
passed a draft law setting the main features of public-private
partnership know as the Concession Act. At this point the law is in
Senate and it is expected that the Act will be passed by the end of
January 2006.

The main reason for the new law is to encourage the development
of PPP projects and thus enable the transfer of some “public
services” to private operators. This should be done on contractual
basis — the public sector shall conclude concession contract with
the private operator. At the present time, the Czech government
is considering PPP projects like prison with production facilities,
highway connecting Brno and Vienna, university campus either in
Brno or Usti nad Labem. There are further PPP projects under
preparation/discussion - train connection between Prague centre
and airport Ruzyné.

Since Mr. Kusak was one of the main co-drafter of the Act, we would
like to make you aware of the main facts and basic principles of the
Czech concession law.

NATURE oF CONCESSION PROJECTS

The draft Act regulates the basic principles for the arrangement and
performance of concession projects.

Concession projects are not specifically defined in the Act, but can
broadly be understood as projects designed to satisfy the needs of
the public interest. The primary responsibility for fulfillment of public
interest needs lies with various public authorities.

The concession agreement is awarded based on tender proceedings
that are similar to the proceedings known from award of public
contracts. In case of so called “significant concession project” more
sophisticated preparation works and higher level of authorization
are required before granting the concession agreement.

CONTRACTING PARTIES

The contracting authority which may award the concession project
may be one of the following entities: (i) the state, (ii) municipalities
or administrative districts, and/or (iii) entities controlled by the
above mentioned. Several contracting authorities may also form a
partnership for the fulfillment of a specific concession project.

The law does not, basically, impose any limits or requirement on the
private entity. Requested qualification requirements will be set by the
contracting authority for each concession proceedings individually.

The draft Act does not explicitly mention the possibility of so called
‘private initiatives’ (or ‘unsolicited proposals’) and ‘special purpose
vehicles’. This might constitute some difficulties in the praxis;
especially it could raise questions whether this institutes are allowed
under Czech PPP law.

STROS

3



KONCESNI RiZENI

Koncesni smlouva je uzavirana s koncesionafem vybranym na
zakladé koncesniho (zadavaciho) fizeni.

Na zakladé koncesniho fizeni, ve kterém je osloven zpra-
vidla neomezeny podet dodavatelll, je vybran jeden kon-
cesionar. Oznameni o zahajeni koncesniho Fizeni musi byt
zverejnéno.

Dle stanovenych kvalifika¢nich kritérii budou kvalifikovani
dodavatelé (t.z. ti, ktefi splnili kriteria) budto (i) vyzvani
k predlozeni nabidek, nebo (ii) k G¢asti na koncesnim dialo-
gu se zadavatelem, jehoz Gcelem je nalezeni jednoho nebo
vice vhodnych Feseni koncesniho projektu. Po nalezeni jed-
noho ¢&i vice vhodnych reseni zadavatel vyzve kvalifikované
dodavatele k predlozeni nabidek. O nabidkach mulze byt
déle vyjednavano.

VYZNAMNE KONCESN{ PROJEKTY

V pripadé vétsiho koncesniho projektu, posuzovano optikou
velkosti rozpodtu zadavatele, se vyzaduji dalsi pozadavky. Jde
zejména o analyzu proveditelnosti projektu, schvaleni konces-
niho projektu a schvéleni konec¢ného znéni koncesni smlouvy.
Dlvodem pro tyto dalsi pozadavky je snaha o ochranu zada-
vatele. Zadavatel ma v takovém pripadé k dispozici sofistiko-
vanéjsi vstupni informace a podléha také slozitéjSimu procesu
schvalovani.

IKONCESNi SMLOUVA

Vsechny koncesni projekty jsou realizovany na zakladé koncesni
smlouvy. Zakon stanovuje nékolik zakladnich povinnych nalezi-
tosti obsahu smlouvy. Tyto povinné nalezitosti jsou: (i) diivody, na
jejichz zakladé muze dojit k predéasnému ukonceni smlouvy a (ii)
vymezeni vlastnickych (nebo jinych pravnich) vztaht k majetku
uréenému k realizaci koncesniho projektu. Ostatni oblasti si stra-
ny mohou upravit smluvnimi ujednanimi.

REJSTRIK KONCESNICH SMLUV

Zakladni informace ohledné kazdé koncesni smlouvy (napr.
identifika¢ni Gdaje o obou stranach smlouvy, zakladni vyme-
zeni predmétu koncesni smlouvy, predpokladana hodnota
koncesni smlouvy, opravnéni koncesionare vybirat Uhrady od
uzivatell a jejich vySe, zplsob jejich urceni nebo jejich limity)
jsou zapisovany do verejného rejstriku - rejstriku koncesnich
smluv — ktery bude veden Ministerstvem pro mistni rozvoj.
Rejstrik bude verejné pristupny také na internetu.

Doufame, Ze jsme vam poskytli uzite¢né zakladni zasadni infor-
mace tykajici se nové vznikajici pravni tpravy PPP v Ceské re-
publice. Radi zodpovime jakékoli dalsi otazky vztahujici se k této
problematice. Prosim nevahejte se na nas obritit.

AWARD PROCEEDINGS

The concession contract shall be entered into with the entity chosen
based on award proceedings.

The private party-concessionaire shall be generally chosen solely on
the basis of award proceedings in which an unlimited number of
entities are notified by the contracting authority of its intention to
elect the concessionaire for the concession contract. The notice to
initiate concession proceedings must be published.

Following the assessment of the qualifications only the qualified
applicant (i.e. those applicants who fulfilled the selection criteria) will
be either (i) invited to submit their offers, or (ii) requested to find
in cooperation with the contracting authority one or more suitable
solutions for the concession project. Upon finding the suitable
solution, the contracting authority will invite the applicants to submit
their offers. The offers can be further negotiated.

SIGNIFICANT CONCESSION PROJECTS

In case of larger; in comparison to the budget of the authority,
concession project additional requirements are needed. The additional
requirements are especially the preparation of a feasibility study,
approval of the execution of the concession project, and approval of
the final concession contract itself. The reason for this is to protect
the contracting authority, the authority shall have more sophisticated
starting information and higher level of approvals is needed.

CoNcEessioN CONTRACT

All the concession projects are realized on the basis of a concession
contract. The Act stipulates few basic mandatory requirements
imposed on the contents of the contract. These mandatory
requirements are: (i) reasons for early termination of the concession
contract and (ii) rules for settlement of ownership (or similar) rights
to the assets related to the concession project. The other areas are
free to contractual negotiation.

CoNcEessioN CONTRACT REGISTER

Certain basic information regarding each concession contract (e.g.
identification of both contracting parties, basic characteristics of the
concession contract, projected value of the concession contract,
entitlement of the concessionaire to receive payments from the users
and amount thereof, manner of its determination or possible limits
thereto) is entered into a public register - a concession contract register
- which will be maintained by the Ministry for Regional Development.
The register shall be publicly accessible via internet.

We hope to have given you the useful basic principle information
regarding the newly developed legal environment regarding PPP in
the Czech Republic. We would be pleased to answer any additional
questions you may have regarding this issue. Please address any
questions to our attention.
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